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THIS IS AN EXTRACT FROM A FUTURES STUDIES THESIS THAT DELVED INTO
THE FUTURE OF ACCESS TO JUSTICE WITHIN SOUTH AFRICA.
A CAUSAL LAYERED ANALYSIS WAS DONE TO FIND A NEW WAY TO
ARTICULATE THE JUSTICE CHALLENGE IN SOUTH AFRICA.
THROUGH FRAMING JUSTICE IN THIS LAYERED MANNER, DATA IS
CONTEXTUALISED (THE PREDICTIVE) WITH THE MEANINGS (INTERPRETIVE)
IT HAS BEEN GIVEN, THEN ANALYSED THROUGH VARIOUS HISTORICAL
STRUCTURES OF POWER OR KNOWLEDGE (THE CRITICAL).
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What is CLA?

The nal layer is a space of metaphors that dive

A Causal Layered Analysis (CLA) is a

layer illuminates the responses to the worldviews

foresight tool that was designed by Sohail

under enquiry. This layer occupies itself more with

Inayatullah to deepen an enquiry into a

the heart than the mind.

into the collective archetypes and unconscious. This

speci c problem. It goes beyond the
conventional framing of issues (Inayatullah,
2005b) and aims to unpack ideologies, as it
offers an approach to deconstruct complex
social problems (Bishop & Dzidic, 2014).

Through framing justice in this layered
manner, data is contextualised (the
predictive) with the meanings (interpretive)
they have been given, then analysed through
various historical structures of power or

Four Layers in CLA:

knowledge (the critical) (Spies, 2005).

The rst layer of the CLA study, the litany layer

CLA is useful as it moves beyond the veneer

highlights noticeable aspects within the speci c

of society and the structures that uphold it.

domain of research. In this realm, little analysis or

It studies the deeper structural archetypes

understanding takes place. The surface

and interior worlds of the people interacting

phenomenon remains unquestioned. It highlights

with the justice system. It also teaches as

the issue at hand, but presents no solution for

much about the future as it does about the

change. Events, themes, and trends are not

past (Bishop & Hines, 2012), which is an

connected and appear discontinuous and leave

important aspect when looking at the design

society helpless, which reinforces apathetic

of the legal infrastructure and our notion of

behaviour.

human rights. Through this approach, the
obstructions in all spheres of the system, and

The second layer of the CLA study, the systemic

within individuals, can be identi ed and

layer, concerns itself with interpreting the

analysed horizontally and vertically.

quantitative data. Some academic research on the
surface phenomenon is undertaken to nd technical

With this deeper-layer understanding of the

and structural explanations.

system, CLA is not as concerned with
providing one new future, but instead aims

As the study approaches the third layer,

to stimulate a narrative transformation of

understanding deepens as the worldviews, which

the past and present, which would aid

legitimise the particular problem, are analysed.

transformative system change.

Aspects like cultural perspectives, the role of family
values, the moral code of society, and the
architecture of social welfare are explored.
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Litany Layer

government and judicial bodies. These did

Within the rst layer of the CLA enquiry,

they tell the story of how people experience the

the South African legal system was explored

journey of nding justice. These justice

through primary research conducted using

experience journeys rely on self-reporting

an online survey tool based on the Justice

and the respondents’ understanding of

Needs and Satisfaction Survey (Gramatikov

justice problems.

et al., 2010). The South African justice
journeys, needs, and gaps were measured
against global trends.

not include the informal pathways, nor did

The rst global study on the justice
experience was conducted by the World
Justice Project during 2019, which included

FINDING 1: Prevalence of Justice

South Africa as one of 101 countries. The

Problems

study measured the justice experiences
across continents and jurisdictions.

Measuring legal incidents form the basis of
justice experience surveys, to understand the

In the WJP study, 1 014 South Africans were

personal interactions with the legal sector,

surveyed, of which 50% reported that they

whether formal or informal. Traditional

needed some form of legal intervention for

studies relied solely on empirical data like

issues they regard as justice problems. From

court records and available stats from

all countries that formed part of the two-
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year study, the average was 48% (WJP,

prevalence of legal issues could be an

2019a). South Africa therefore slotted in the

indicator of the health of a country’s Rule

middle amongst 101 countries, ranging from

of Law. South Africa seems to show

Afghanistan to Zimbabwe.

prevalence of justice problems, ranging from

Locally, a study by Statistics South Africa
estimated that only 12% of South Africans
had experienced a justice problem or legal
dispute over a two-year period (Statistics
South Africa, 2019). This is comparatively
low to the WJP study, and other studies by
the OECD, where the lowest recorded
estimate was 10% by Colombian adults over
a two-year period, and the highest estimate
was 90% from a 2015 Ugandan survey. The
median seems to be 30% to 60% over a 3to-4-year period according to the OECD
(Statistics South Africa, 2019).
The primary research conducted for this
research paper was a justice journey survey
that surveyed 1 184 random South Africans
in all eleven of cial languages, of which
1 011 completed the survey. The primary
objective was to test the incidence of justice
problems due to the disparity between the
WJP and Statistics South Africa studies.
Of the 1 011, 51% of respondents indicated
that they had experienced a justice problem,
while 7% were unsure if they had
experienced such a problem. Only 26%
indicated that they had experienced a justice
problem within the last two years.
These metrics were tested against the Rule
of Law Index (WJP, 2018) to see if the

12% to 50% of the population, while it
ranked 47th on the Rule of Law Index
(RoLI) of 123 countries, better than average.
In comparison, the developed nations
ranking in the top three on the RoLI,
Denmark, Norway and Finland, reported
that 56%, 57% and 69% of their population
experienced justice problems (WJP, 2019a).
At the lower end of the spectrum,
Afghanistan ranked 123rd on the RoLI, but
showed a similar prevalence of justice
problems at 61%, as did the Democratic
Republic of Congo at 60%, ranking 124th in
the world.
In Table 1 below, the RoLI was combined
with the prevalence of justice problems as
published by the World Justice Project (2018;
2019).
Table 1: Rule of Law and Justice Problems
Rule
of
Law
Inde
x
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

Country
Denmark
Norway
Finland
Sweden
Netherlands
Germany
Austria
New Zealand
Canada
Estonia
Australia
United Kingdom
Singapore
Belgium
Japan

Jus
ce
probl
ems
56%
57%
69%
65%
51%
68%
75%
63%
52%
72%
62%
59%
50%
59%
18%
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16
17
18
19
20
21
22
23
25
26
27
28
31
34
36
37
41
42
44
45
46
47
48
49
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
67
68
70
71
72
73
77
78
79
80
81
83
85
88
89
90
91
93
96
97
98

Hong Kong SAR, China
France
Republic of Korea
Czech Republic
United States
Spain
Portugal
Uruguay
Chile
Slovenia
Poland
Italy
Romania
Namibia
Greece
Mauri us
Georgia
Croa a
Botswana
Dominican Republic
Argen na
South Africa
Ghana
Jordan
Malaysia
Senegal
Mongolia
Bulgaria
Trinidad and Tobago
Macedonia, FYR
Hungary
Brazil
Nepal
Bosnia and Herzegovina
Tunisia
Indonesia
Sri Lanka
Panama
Kazakhstan
Malawi
India
Peru
Albania
Algeria
Burkina Faso
Ukraine
Serbia
Benin
Colombia
Vietnam
Moldova
Kyrgyzstan
Russia
Lebanon
Philippines
Tanzania
Cote d’Ivoire
Guatemala
Liberia
Sierra Leone

14%
69%
50%
79%
66%
72%
81%
43%
44%
42%
26%
75%
43%
44%
89%
29%
33%
41%
63%
19%
46%
50%
35%
27%
71%
70%
64%
33%
24%
47%
29%
69%
84%
31%
46%
26%
25%
32%
26%
73%
32%
44%
22%
27%
69%
43%
50%
28%
34%
14%
40%
27%
45%
49%
35%
38%
42%
24%
59%
54%

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
122
123
124
126

Mexico
Togo
Kenya
Iran
Mali
Niger
Guinea
Nigeria
Madagascar
Mozambique
Turkey
Myanmar
Angola
Bangladesh
Uganda
Nicaragua
Honduras
Zimbabwe
Pakistan
Ethiopia
Bolivia
Cameroon
Mauritania
Afghanistan
Congo, Dem. Rep.
Venezuela

38%
59%
53%
46%
79%
37%
61%
60%
35%
59%
33%
21%
76%
23%
53%
30%
18%
31%
82%
74%
38%
51%
33%
61%
60%
37%

Source: Adapted from World Justice Project, 2018;
2019a.
Justice journeys rely on self-reporting,
understanding legal problems, personal
assessments of personal problems against a
cascade of rights and different recourses in
various legal economies of differing cultures
and countries that allow for different
interpretations. As is evident from Table 1,
no signi cant inferences can be made on
how the prevalence of justice problems
could be an indicator of access to justice or
the Rule of Law of a particular country, but
merely that justice problems are prevalent
and experienced, on average, by half of all
people.
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Figure 1: Types of Justice Problems
Source: Study Survey Responses
FINDING 2: Types of Justice
Problems

widely-reported issues. The ndings from the

An enquiry into the type of problems people

therefore making any inferences on

experience can be a useful indicator of

particular matters that South Africans

where obstructions in the system exist; which

struggle with most are inconclusive.

three studies create uncertainty and

can either be alleviated by system redesign to
prevent justice problems of this nature or by
focussing on pathways of justice that could
assist in speci c matters or areas of law.

FINDING 3: Who Experiences Justice
Problems
Understanding who experiences justice
problems could also be an indicator of

In the study survey, respondents were asked

systemic aws or solutions. It can be valuable

what their reported justice problem was

in highlighting obstructions for population

about. From the study, it is evident that the

segments. From the study that was

majority of cases related to Financial, Family

conducted, the majority of people who

and Labour matter. Interestingly if the

reported problems were 30 to 50-year-old

ndings are compared with the WJP (2019),

High School graduates who earn R10 000 to

little correlation exists. The WJP (2019)

R20 000 per month. See Figures 2 to 4.

report found consumer matters as the most

Figure 5 shows that slightly more female

prevailing matter, compared to the Stats SA

than male respondents reported justice

(2019) study which found disruptions to utilities,

problems.

corruption and neighbourly disputes as the most
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FINDING 4: Legal Agency
Out of the respondents, 339 said they looked
250

for help when they experienced a justice

200

problem, while 77 said they did not look for

150

help. Of those looking for help, only 55%

100
50

knew where to get help.

0
Unemployed

<R5000

R5 - R10 000 R10 - R20k

>R30k

Figure 2: Income Levels of Respondents with Justice
problems

According to the study by the WJP (2019),
the average number of people who knew
where to get help globally was 63%. The

250

WJP study reported that 63% of South

200
150

African also knew where to get help. The

100

ability to get legal help indicates some

50

agency in the legal system. It postulates some

0
No High School

High School

Diploma

Degree

Figure 3:Formal Education Levels of Respondents
with Justice Problems

form of personal empowerment to assert
oneself in society. These insights were again
tested against the Rule of Law Index to
discern if countries with a higher RoLI

300

ranking ensure greater legal agency or

200

empowerment to its citizens, but the ndings

100

remain inconclusive. See Table 2.

0
Under 30

30-50

Over 50

Figure 4: Age Groups of Respondents with Justice
Problems

Developing countries report higher levels of
education, wealth, resource and equality, yet
they did not necessarily report higher levels
of legal agency. Why is that so? Countries
that reported that more than 80% of its

300

population knew where to get help were

200

limited to four countries: Hong Kong,

100

Hungary, Philippines and Indonesia. What

0
Female

Male

do these counties have in common? Further
research should be done to answer these

Figure 5: Gender Identi cation of Respondents with
Justice Problems

questions.
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Table 2: Ranking of Rule of Law and Legal Agency

Rule
of
Law
Inde
x
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
25
26
27
28
31
34
36
37
41
42
44
45
46
47
48
49
51
52
53
54
55
56
57
58
59
60

Country
Denmark
Norway
Finland
Sweden
Netherlands
Germany
Austria
New Zealand
Canada
Estonia
Australia
United Kingdom
Singapore
Belgium
Japan
Hong Kong SAR,
China
France
Republic of Korea
Czech Republic
United States
Spain
Portugal
Uruguay
Chile
Slovenia
Poland
Italy
Romania
Namibia
Greece
Mauri us
Georgia
Croa a
Botswana
Dominican
Republic
Argen na
South Africa
Ghana
Jordan
Malaysia
Senegal
Mongolia
Bulgaria
Trinidad and
Tobago
Macedonia, FYR
Hungary
Brazil
Nepal
Bosnia and
Herzegovina

Kne
w
wher
e to
get
advic
e
61%
60%
67%
60%
70%
72%
67%
72%
72%
61%
75%
72%
67%
66%
48%
89%
62%
51%
69%
76%
72%
66%
75%
68%
73%
66%
63%
67%
68%
62%
69%
62%
69%
54%
73%
63%
62%
55%
58%
70%
47%
59%
57%
75%
60%
82%
50%
66%

61
62
63
64
65
67
68
70
71
72
73
77
78
79
80
81
83
85
88
89
90
91
93
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
122
123
124
126

Tunisia
Indonesia
Sri Lanka
Panama
Kazakhstan
Malawi
India
Peru
Albania
Algeria
Burkina Faso
Ukraine
Serbia
Benin
Colombia
Vietnam
Moldova
Kyrgyzstan
Russia
Lebanon
Philippines
Tanzania
Cote d'Ivoire
Guatemala
Liberia
Sierra Leone
Mexico
Togo
Kenya
Iran
Mali
Niger
Guinea
Nigeria
Madagascar
Mozambique
Turkey
Myanmar
Angola
Bangladesh
Uganda
Nicaragua
Honduras
Zimbabwe
Pakistan
Ethiopia
Bolivia
Cameroon
Mauritania
Afghanistan
Congo, Dem. Rep.
Venezuela

46%
82%
67%
72%
62%
58%
39%
65%
52%
47%
41%
54%
63%
58%
66%
75%
60%
78%
72%
55%
86%
62%
52%
73%
77%
71%
60%
53%
57%
46%
54%
56%
62%
65%
72%
62%
71%
63%
54%
74%
54%
66%
59%
44%
66%
54%
71%
44%
47%
69%
53%
64%

Source: Adapted from World Justice Project, 2019a;
2020.
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FINDING 5: Justice Journey
Experiences

RoLI reported similar gures: Venezuela

The respondents answered how the justice

Congo 47% and Afghanistan 49%.

reported 42%, Democratic Republic of

problem in uenced them. According to their
responses, 51% indicated that they suffered
stress-related illnesses, relationship
breakdown, loss of employment or income
or alcohol or drug-related issues. This
compares well to the WJP (2019) survey
ndings that 54% of South Africans with
justice problems experience one or more of
these problems. See Figure 6.
When these experiences are measured in
developed countries that ranked highest in
the RoLI (WJP, 2020) the problems
experienced remain signi cant. In Denmark,
32% of respondents reported these issues,
compared to 41% in Norway and Finland.
The countries who ranked lowest on the

Whether the legal system ranks amongst the
highest; whether a person has LEI; justice
issues remain traumatic. This seems to span
further than access to justice, income
brackets or educational levels. Legal matters
are traumatic and over 80% of respondents
rated them as stressful.
According to the WJP study, on average 69%
respondents across the world indicated that
they were satis ed with the legal help
received.. In Afghanistan, that rates low on
the RoLI, 81% of respondents were satis ed.
While in Denmark only 77% and in Norway
61% were satis ed. On average, 74% of
South Africans were satis ed (WJP, 2019a).
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Figure 6: Justice Journey Experiences
Source: Study Survey Responses
Do these journeys highlight anything

The outcome of the justice experience should

signi cant about access to justice, when there

perhaps be the greatest metric from an

are no signi cant differences between

access to justice point of view by answering

prevalence of problems and the process

the critical question: Was justice delivered?

remains stressful regardless of the legal

Only 37% of respondents in the survey said

infrastructure, education or wealth of a

their problem was solved completely.

nation?

Figure 7: Source of Justice
Source: Study Survey Responses
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FINDING 6: Sources of Help
The majority of respondents turned to

FINDING 7: Access to Justice using
Judge Density

lawyers to solve their justice problems. These

Deseau et al. (2019) used the number of

account for 42% of cases as shown in

judges per capita as a measurement for access

Figure 7.

to justice as discussed in their paper Access to
Justice and Economic Development: Evidence from
an International Panel Dataset. Anaud Desseau
shared the data of the study with speci c

Formal Pathway

Informal Pathway

reference to South Africa for use in this
study. The dataset was sparse, with sporadic
data for the 49 years measured by the study.
Using the Annual Reports of the
Department of Justice, the period of

Figure 8: Informal vs. Formal Pathways of Justice
If all the formals resources are grouped
(lawyer, court and police), 58% of justice

2008-2018 were added to use the
methodology of the study as a measure
against other nations.

problems are solved through formal

From the study for the period of 1970 to

pathways, while 42% are solved through

2014, the highest judge density was found in

informal pathways, as shown in Figure 8.

Montenegro with 40.14 judges per capita. The
lowest was recorded in Ethiopia with a 0.44
judge per capita.

Figure 9: Judge Density in South Africa per Capita

fi
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Europe displayed the most consistent and
highest average among all continents,
showing a steady growth of 7.78 judges in
1970 to an average of 21.63 judges by 2010
(Deseau et al., 2019).
Using supplementary data for South Africa,
the period from 2008 to 2018 was used to
plot judge density. (See Figure 9). With an
average judge density of 3.7 judges per capita
for the period 2008 to 2018, South Africa
falls in the lower regions and trails far below
European averages.
Layer Conclusions

• 50% of South Africans face legal
problems;
• Only 55% of South Africans know where
to get legal help;
• Only 45% feel like they can enforce their
legal rights;
• The law is traumatic; 86% of South
African experience stress-related illnesses
when dealing with a legal problem!;
• Justice is broken; less than half of South
Africans feel their justice problems have a
fair outcome!;
• Justice is broken; only half of all legal
resolutions are implemented!;
• South Africa does not have enough judges;

Many people experience justice problems

justice cannot be served!

around the world; people in South Africa
have similar experiences. The development

Further exploration could assess whether

of a country does not necessarily change the

these surveys are open enough for

justice experience in any noticeable way.

continuous interpretation and representative

Justice journeys map out the justice
experience, but the insights gained from
these personal experiences offer no
signi cant understanding on the access to
the justice dilemma. If access to justice is
based on the aspects of fairness, quality,
availability, education and a sense of agency
to act, personal journeys do not provide
signi cant insights into any of these. The
journeys postulate that there are problems
but offer no deeper understanding of any
systemic aws.
The ndings in these levels can be

of the human experience as a dynamic
con guration. The move from pure
empirical study of the justice sectors is
important as the human experience is
fundamental in understanding the
experience; so too the informal pathways to
justice. However, the surveys remain
relatively static in a very complex system,
giving glimpses that something is broken but
not illuminating any deeper understanding
of why. These surveys could be developed
further to foster greater understanding of
human experience in complex situations
(Córdoba-Pachón, 2011).

used with great effect:
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The litany layer illustrates that justice is
at the core of society and most people
experience legal problems, and most
people nd them stressful regardless of
recourse, educational levels, wealth,
source of help or particular jurisdiction.

fi
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Systemic Layer

SOCIAL FACTORS: Digital
Disjuncture and Trust

Within the second layer of the CLA enquiry,

The law has no history, according to Marx

the legal ecosystem and the trends that are

and Engels in Die Deutsche Ideologie (1976). It is

shaping it were analysed by conducting a

an epiphenomenon, a superstructure

STEEP analysis of the Social,

determined by socio-economic relationships.

Technological, Economic, Environmental

In such a way, lawyers are merely the agents

and Political factors. The STEEP analysis

and supporters of the rules. Studying their

focussed on how the practice of law is

history, and by implication, their future,

changing in the midst of the Fourth

could bring us nothing new. We have to

Industrial Revolution (4IR) is a critical

study the world to understand the sphere of

element to anticipate how access to justice

law.

may shift, and which futures could emerge.
In the case of justice, various realities
coexist. The justice experience highlights the
pathways people take to nd legal recourse.
These pathways are littered with pedestrian
challenges charged with obstacles and stress,
while the legal system is trying to redesign
itself amidst the digital revolution. The

As the concept of law changes in accordance
to society, a balance has to be struck between
the reality of how proactive the role of law
can be to regulating change. It will be the
practitioners of law, as the embodiment of
society at large, who really in uence the
passage of the industry.

access to justice lens differs dramatically

The 4IR is not only affecting practice; it is

from the current practice trends. Juxtaposing

shaping social order. Digitalisation may offer

these create another layer of understanding

bene ts, but automation, robotics and

the future.

Arti cial Intelligence (AI) are disrupting

The STEEP scan is an external
environmental analysis which considers the
social, technological, economic,
environmental and political factors arising
from the digital revolution taking place in
the legal system (and more immediately, the
COVID-19 pandemic).

what human skills are deemed valuable
(Brynjolfsson & Mcafee, 2016). With the
right skills and opportunities, technology can
be leveraged to create and capture value
(Brynjolfsson & Mcafee, 2016), but to the
exclusion of both people, and practice, from
reaping digital dividends without the right
skills. The digital opportunities are not
present equally: in countries like South
Africa, stark digital inequalities mean society
is divided into the digital haves, and the

fl
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digital have-nots (Department of Trade &

fundamentally, aid society in answering new

Industry, 2018).

questions on rights, regulations and ethics.

This digital inequality is a key feature not

A key shift in the social environment is what

just of the social order of citizens, but for

is prioritised by both society and the

businesses and legal practices as well. Many

businesses that re ect it, is the manner in

businesses are unable to embrace

which questions of ‘trust’ and ‘safety’

digitalisation (Dell Technologies, 2018).

in uence social responses to technology

COVID-19 has in uenced the immediacy of

(Future Today Institute, 2020). These issues

many of these digital disruptions and

emerge strongly across the STEEP elds.

transitions.
In South Africa, there are serious

TECHNOLOGICAL FACTORS:
Trends Shaping Practice

infrastructural and policy challenges that are

Technology shapes legal practice, and

expanding on these inequalities (Department

practice shapes technology. Most of the

of Trade & Industry, 2018). Digital

dominant technologies in practice today are

inequalities are created, and are not just a

focussed on enhancing the practice of law as

natural attribution of the 4IR.

it stands by enhancing operations, research
capabilities, and also aim at achieving

However, the social environment of 4IR also
requires the embracing of complexity, as
previously siloed areas begin to merge.
Social, economic and political imperatives
no longer diverge – because technology has
such cross-cutting impacts (Schwab, 2016).

greater accuracy and ef ciency in practice.
Yet technology is in uencing the law much
more broadly: from how the justice system
conducts itself, to the nature and content of
the law being practiced, to how it is being
practiced.

This kind of environment is beginning to
necessitate a new kind of lawyer: the role of

There are naturally divergent views on how

the lawyer is shifting from a commercial

technologies are developing and what they

focus, to a vocational focus that will consider

hold for the practice of law. The tech-

social, political, economic and

evangelists preach about AI replacing

environmental ends (Furlong, 2019). Those

lawyers altogether, while the more pragmatic

in the legal fraternity should pay close

hoist the noise as simply that: noise (Grupp,

attention to the disruptors, the technological

2019). These sober agents believe that the

advancements and the shift in society to

hyped-up trends are mostly elaborate labels

ensure relevance of practice, but also,

for old technologies that strengthen what
already exists, and that the tech hype is in
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fact slowing down. Yet, if a lot of that hype

can be “trusted” (Future Today Institute,

is because of misunderstanding, it remains

2020).

absolutely pertinent for practitioners to learn
about the source of the hype, and its full
realities, to remain relevant.

There have been radical developments in
different forms of recognition software,
supported by AI (Future Today Institute,

Some of the emerging technologies are

2020). Recognition technologies and

included in the scan and discussed below:

surveillance technologies (whether private or

AI presents massive opportunities in terms
of operations and security (Future Today
Institute, 2020). Yet, the big data demands
of these technologies are a major challenge
for small to medium-size businesses, which is

publicly developed) mean that “everyone
alive is being scored”, and this eradication of
privacy is a central theme to the technology
impacts of the 4IR. The Internet of Things
(IOT) only erodes this even further.

why the launch of data- and AI-as-a-service

As these arguments of which future is more

by the dominant data oligopolies may be a

probable continue, there is a continual,

vital opportunity moving forward.

gentle shift in the tectonic plates of our

Blockchain continues to garner interest. Its
distributed nature allows for authenticity and
security of assets, which should immediately
ag its importance to the legal industry

society and as a result, in the legal fraternity.
The world is changing.
COVID-19 has accelerated a signi cant
amount of the digitalisation trends

(Bryce, Todd & Gary, 2018). The centrality

businesses (and the public sector) were

of blockchain in engendering trust is its most

already starting to embrace (Erasmus, 2020).

interesting conceptual contribution to the

There are many technologies that can be

current environment.

embedded within practice tomorrow:

This is because the other major
developments in technology are directly
undercutting traditional barometers of
authenticity. It is a new “synthetic” age

Software as a service, and other cloud-based
platform services, provide a low-cost, easily
scalable option for rms to test out in-house
legal technology, today (Erasmus, 2020).

(Future Today Institute, 2020). The

Investments in technology are also

emergence of “deep fakes” has benign and

responding to the world that technology has

interesting impacts on culture, but – given

helped to create. The emerging security

the broader political age of polarisation – is

threats must be responded to by rms

a massive threat to the world’s relationship

(Linklaters LLP, 2020). As data analysis

with media as a source of information that

begin to dominate practical decision-making,
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the personal roles of data creation and

remain relevant. The particular conceptual

processing needs attention. Developments in

challenge that technologies posit to law links

deep fake technologies, and even phishing

to the Collingridge Paradox, which notes

and ‘spear shing’ (Future Today Institute,

that efforts to in uence or control the further

2020) as dominant security threats point to

development of technology face a ‘double-

the importance of the human element:

bind’: an information problem (because in

entire businesses human resources need to

emerging technologies the real impacts

be brought into cybersecurity strategies to be

cannot yet be predicted); and a power

effective.

problem: because control or change is

Legal practitioners will need to embrace
technology, as it is being incorporated across
the sector, even within the justice system
itself (Nagtegaal, 2019). An ‘adapt or die’
scenario is emerging, with technology
facilitating different kinds of law rms
referred to as NewLaw. These are able to
undercut traditional big law rms through
their reduced costs, and exibility. Yet
re exively, the social reality of digital

dif cult when the technology has become
entrenched before regulations or laws are
place. This relates to the law’s “pacing
problem”, which refers to the notion that
technological innovation is increasingly
outpacing the ability of laws and regulations
to keep up. As Larry Downes noted:
"Technology changes exponentially, but
social, economic, and legal systems change
incrementally" (Petit, 2017).

division will necessarily impact the relevance

This scan focussed on a closer future, but it is

of technologies designed, or selected, by

worthwhile to bear in mind the possibilities

rms.

of tech in a further future to understand the

This centrality of technology implies that in
the long-term, rms and practitioners will
need to consider in-house legal technology
expertise (Bryan, 2020). Practitioners will
have to become involved in encouraging law
schools to help develop these skills (and

more radical risks and opportunities at play.
It is an exciting time to embrace these
opportunities, with many of the most
important risks being from a failure to
embrace these technologies mindfully, rather
than from failure to adopt them at all.

identifying those schools that do focus there

ECONOMIC FACTORS: Investment

as the source for their talent pool).

and Industry Growth

Technology is also impacting the nature and

The legal industry is growing. This ts with

role of law in challenging ways. Dif cult

the global population growth, and the

questions are emerging of how the law will

economic and social improvements of many
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people around the globe, who are more

However, through new avenues like investing

aware of their rights and more enabled to

in legal technology, and even de-regulation,

enforce them through the various

big business is able to gain entry into this

mechanisms of judicial systems throughout

billion-dollar industry (Thomas Reuters,

the world.

2020).

COVID-19 will impact many rms

Additionally, traditional legal business

nancially (though law rms often fair better

models are also being disrupted, with

in downturns that other businesses), but this

NewLaw models altering practices to be

should not stop the legal industry from being

smaller, more responsive and cheaper

forward-thinking – whilst balancing against

(Christie, 2016). Even billing models are

short-term shocks (McKinsey, 2020).

being disrupted by the changing face of

According to STATISTA, the global legal
industry is set to grow to a $1 011 billion

consumer expectations emerging from
subscription services. (Christie, 2016).

industry by 2021, in line with a consistent

Technology is a growing investment category

upward trend. Yet this growth will be

for rms, with associated spends shifting to

re ected in a legal industry being altered by

security, tech talent retention, and other

economic conditions wrought by technology

innovation categories (Halim, 2017). It is

and 4IR developments. The tech hype, and

predicted that COVID-19 will result in

continuous legal demands in a complex

increased spend as well, necessitating for

world, have meant that an investment mania

instance a focus on communications and

has erupted (Dolm, 2019). The mania is

project management tools to help manage

driven by the entry of business into the

the ‘new normal’.

traditionally closed-off legal fraternity
(Thomas Reuters, 2020). Alternative market
players are beginning to reduce market share
of traditional law rms: the diversifying of
products from accounting rms,
management rms, and others (spurred by
technological developments) are central to
this (Thomas Reuters, 2020). Various
countries have limitations on practicing law,
just as in South Africa (where only admitted

These market shifts mean it is not simply a
case of ‘adapt or die’ in response to the
technology, but also ‘diversify or die’ in
response to the market. The COVID-19
pandemic has only expanded this urgency to
diversify skills, whilst also offering secular
expertise (McKinsey, 2020). 4IR is increasing
the demand for the capacity to manage
complexity.

legal practitioners can run, operate and

The economic in uences on the legal

therefore pro t from legal practice).

industry are both micro-economic and
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macro-economic. The African Free Trade

serving. It has even altered the

Area will only expand the opportunities for

conceptualisations of the economy.

regional investment (and collaborations)
between rms (Leaders League, 2017).

This is a central factor to consider in the
4IR, as it is also marked by a new geological

And legal technology itself will be in uenced

phase called the Anthropocene.

by the broader innovation environment in-

Traditionally matters of the environment

country, with rms increasingly being

were left to non-pro t organisations and

in uenced by failures in Internet

organisations like the United Nations, while

infrastructure, limited access to venture

the rest went on with their business as usual.

capital and unresponsive regulation that

Now, however, the environment has been put

mars the technology sector itself.

on the centre stage, and every industry has a

In the longer term, investment into legal
technology will be in uenced by the
changing patterns of investment seen, with
growth potential in social entrepreneurships
informed by legal technology (Dolm, 2019;

role to play in sustainability. This is true both
of the exterior natural environment, but
then also of the interior operational
philosophies that need to ourish in
addition.

Sullivan, 2020). Economic concerns are no

Discretely, a focus on the environment, and

longer siloed: they are increasingly

sustainability, is impacting the nature of

associated with social, political and

services rms offer businesses, as clients

technological imperatives, as well – which

require more input into their own

could change the way both investors, and

sustainability (Bourne, 2012). And this

businesses, prioritise spend.

sustainable development focus necessitates

ENVIRONMENTAL FACTORS:
Sustainability Shift

local considerations being incorporated
within global imperatives, which requires a
rm to be both inward, and outward looking

A crucial factor to consider in relation to the
environment, is the issue of sustainability.
Society has entered the realm of maturity by
starting to grasp its own impact on its
environment, and accepting that the world
does not have limitless resources. A greater
consciousness of consumption of resources
has led to new operational models, and
different ideas of consuming, living and

(Harban, 2019).
Technology can improve ef ciencies in a
company, which improve the individual
rm’s sustainability (Harding-Rolls, 2020).
The business models of rms themselves will
need to shift to be environmentally
cognisant, as sustainability expands the
responsibilities of all actors: this will mean
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prioritising environmental concerns,

ability of laws, lawyers, and lawmakers to

alongside economic concerns (such as

address its challenges fully.

investment decisions and client imperatives)
(Harding-Rolls, 2020).

The increasing relevance of privately-held
power (impacted signi cantly by the value of

The necessities of the environment mean an

information and data as forms of power)

increased focus on regulation, where law and

highlights the necessity for new forms of

business intersect (Harban, 2019). This

global governance and multi-stakeholderism

pattern is of course synchronous with needs

(Susskind, 2018). These forms of private

of the technology sector, but also the

power also highlight the role regulation must

broadening of responsibilities and

play in inhibiting, and enabling, in uence in

obligations across sectors to help confront

society – which is an important arena for

complex problems (and complex

legal practitioners to engage in (Spencer,

opportunities).

2019; Allan, 2019).

The sustainability shift might slowly

While globalisation and technology undercut

in uence the legal economy as well; with

the traditional powers of the nation state, at

new research and focus on access to justice

the same time, domestic rulemaking remains

and viable nancial models that could create

an important opportunity to protect

a more sustainable system (HiiL, 2020) .

domestic realities – if the law can respond

POLITICAL FACTORS: Rules and
Regulations
Politics considers power, and its distribution,
across a whole range of indications. It is
tting to conclude the environmental scan
with these kinds of big picture externalities
and consider where law and legal practice
ts within it.
The law can be both an instrument of
prevailing powers, but also a force with
which to disrupt them (Sattel, 2014).
Although the law as adaptive, the sheer
velocity of the 4IR seems to outpace the

quickly, and in a considered way (Phakati,
2019).
These shifts in power are not just happening
to the structures of power, but to the agents
and enactors of power as well. There is an
increasing relevance to the personality and
political power of technology itself, rather
than just the person (Susskind, 2018).
Privacy stands as an important example of
how legal rights might be peculiarly
challenged by technology developments, to
the extent that it even challenges our more
fundamental understandings of whether
these rights have value, and how that value
should be de ned, practiced, and enforced
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(Allan, 2019). The 4IR is changing the way

The role of law itself will need to focus

people have traditionally understood power

signi cantly on regulation in the

to be exercised: these kinds of notional shifts

technological sphere, while considering both

require a new enquiry into the role law

global and local developments responsively.

should be playing. Developments in
technology business models even challenge
the fundamental idea that ownership is a
necessary form of power – value for business
is being extracted without ownership (Sattel,
2014). And making this idea more public
facing, whether or not ownership exists does
not relate to a person’s own ability to bene t

The practice of law is standing at a precipice
of change, but most of the focus from the
legal fraternity is on adapting to technology
and new emerging rights and the protection
of these, while access to justice or justice
sustainability is not rmly part of the
agenda.

in the technological reality (Brumis, 2016)

The impact of technology is tremendous;

(An excellent example here is personal data).

however, informal pathways are being

The ability of the law, and legal
practitioners, to thrive within the 4IR
requires an understanding of how prevailing
power distributions may impact (either by
inhibiting or enabling) our actions.
Layer Conclusions

strengthened by technology which is
ensuring innovation. It should be noted that
regulation of the legal profession is still
largely focussed on the formal pathways,
leaving the informal pathways increasingly
unregulated.
The political arena is lagging behind the

The de nitive social development is the

change; which challenges policy design to

prioritisation of trust as a normative priority

ensure transformation and a greater access

(this is underscored, more negatively, by

on focus. The law could be privatised by

fear). And while some people are embracing

technology providers and the concept of

the digital, in South Africa many people –

‘code as law’.

and businesses – are being left behind in this
digital rush (a phenomenon that has only
been exacerbated by the COVID-19 crisis).
In terms of skills and priorities, it is not just
a question of ‘adapt or die’ anymore in the
4IR, but also the threat of ‘diversify of die’.
This is true for both businesses, and
practitioners.
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The practice of law is standing at a
precipice of change, but most of
the focus from the legal fraternity is
on adapting to technology and new
emerging rights and the protection
of these, while access to justice or
justice sustainability is not rmly
part of the agenda.
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The Worldview

interaction with the law. These are the ideas

Layer

interact with the law.

that in uence how, why and when we

Within the third layer of the CLA enquiry,

The colour of the skies don't look the same no
more

the legal system was explored through

The chirping of the birds doesn't sound the same

worldviews. The insights from the preceding

The soil beneath the earth does not feel the same

two layers present interesting components of

The grass is not greener on either sides

the legal ecosystem, but a further

We are scarred before birth

understanding of how our justice journeys

(Submission Excerpt: Are Our Bodies the Sin,
Khanyi Mathayi)

and concept of justice are shaped through
the narrative of our time hold critical
insights when looking for metamorphic
change. Understanding these deeper levels
are important as they legitimise the dilemma
of the speci c enquiry (Inayatullah, 2008).
The worldviews were explored through
submissions of South African writers and
poets, who shared their perspective on
justice and its future within South Africa, for
an Art for Justice initiative by LAW FOR
ALL. These poems and short stories present
“other ways of knowing” (Inayatullah,
2005a).
A total of 114 submissions were analysed.
Each written contribution was thematically
coded. In total, 16 themes emerged from the
submissions. Which were grouped into 3
main themes. These indicate far greater
justice challenges than mere legal process; as

From mapping the interconnections of these
themes, the complexity of the dynamic
nature of justice, and access to it, becomes
clear. As a result, the demarcation of the
de nition of access to justice, as two separate
constructs, becomes blurred.
Justice cannot be sanitised or contained to
formal process. Within this layer, justice
bleeds into all aspects of life. From absent
fathers, the lack of proper education, the
remnants of apartheid, the plague of
corruption and crime.
All of these themes shape the narrative of
how the legal system is approached. When
people interact, look for recourse, or decide
to enforce their rights, these concepts lie at
the bottom of their souls, whispering that
there is no justice for them.

these are the stories we tell ourselves and

See Figure 10 for an illustration of

others. These are the narratives we pass

references and major themes.

down that shape an intergenerational
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Back in 2012 I began a second chapter of my
life
But my freedom was violated like it was not
protected
Felt in one's bones like in 1994, although it was
before my time.
Dazed as I was, hoped for justice as it's for
everyone
As it was stated on section 38 of the constitution
in subsection 9
Which was further emphasized on the act 108
of 1996.
Tried to come forward to set forth about the
inadequacy
But I conceived that we weren't discoursed
equally
As it was supposed to according to section 9 of
1996.
Owing to, I was a white sheep as I'm black in
complexion
Once again I was failed by another fore-fatherly
act

A racial discrimination act, an act of 1975 that
time around.
Gave an old college try to look for a place to peel
off my shortcomings
As I was down on one's luck on being land
compensated
According to the constitution on section 25 of
1996.
Came into conclusion that the electoral act 73 of
1998
Was just a makeup of ignorance to give hope to
the blind
As the juridical jurisdiction jurisprudence had
failed to thrive.
Law through legislation and constitution has
always been a root to govern
But we are a generation that believes laws are
meant to be broken
If we are to continue with them, our future will
seize to exist.
(Submission Excerpt: Enactment, Sigcine
Sqangwa)

Figure 10: Justice Themes from Poetry Submissions
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THEME 1: Inequality

South Africa. This inequality has the
potential to breed tremendous existential

You will see school buildings with broken
windows, vandalized walls.
The street separations go
from tar to foot made road passing’s and sandy
pave ways.
All a constant reminder of Aluta continua, not
yet uhuru.
(Submission Excerpt: A future for South Africa
where the law belongs to all, P. Thulani)

threat in individuals (Cervone & Scatolon,
2019). In an attempt to self-protect,
individuals start accepting that the system is
justi ed to limit any effects of guilt, anxiety
and moral outrage (Cervone & Scatolon,
2019).
Beyond the inequality paradox, inequality
was further reinforced by the political system

At the heart of these narratives lie the

in South Africa: racial propaganda and

yearning for equality in South African. The

apartheid legislation legitimised it further; with

stories speak of inequality in accessing law,

race as the equality differentiator.

inequality in education, housing, recourse

Generations grew up under a system where

and protection from crime. Equality is a

one race was better than the others. This

complex issue. Cervone and Scatolon (2019)

paradigm seeped deeply into the soul of the

explored why people accept inequality in an

nation, and although the political system has

age of growing disparity. They hold that

changed, these notions remain entrenched in

equality has evolutionary roots in how

the areas South Africans live in, the schools

humans organise and cooperate, similar to

they attend and the legal protection they

the hierarchies of the animal kingdom.

access.

Humans are governed by some sense of
fairness, believing certain people in these

A people constantly subjected to divisions,

hierarchies deserve more and some less

Precipitated from a subtracted past.

(Cervone & Scatolon, 2019).

Granted a freedom
Now said to be ours,

These hierarchies are not necessarily

As if permission to such a right

individual, but relate to social classes that

We rst needed to seek.

de ne access to opportunities; and in this

Sold a dream

case, justice. This becomes a powerful aspect

At the cost of a decent quality of life,

of the personal identity. In a country marred

As poverty mixes with the air

by tangible visible inequality – township vs.

Feeding our lungs;

suburb, cars vs. taxis, private health care vs.

While our breaths reek

clinics, poor education vs. private schools – it

Of the despairing standards set to de ne us

is reinforced at all touchpoints of life in

And minds like rental property
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To a decaying hope

According to Singer (cited by Spies, 2013),

(Submission Excerpt: Tomorrow reimagined,
Katleho Khaolo)

humans have certain pursuits that are

This continual loop of reinforcing a sense of
inequality and system justi cation, causes
acceptance of the system as it. By
succumbing to inequality and by accepting
the justice system as it is, the nation is left

dynamic and dimensional. These include
pursuits of ‘truth’, ‘plenty’, ‘beauty’ and
‘good’ to ensure optimal development.
Ackoff and Gharajedaghi further added
‘freedom and the ability to choose’ (Spies,
2013).

limp. The Constitution of the Republic of

According to Ackoff and Gharajedaghi

South Africa, 1996 boasts a proud bouquet

(Spies, 2013), the realisation of these pursuits

of human rights, but they remain largely

would bring various bene ts like economic

preserved from access. South Africans feel

bene ts, knowledge and skills bene ts,

like they cannot access them; the rights are

governance bene ts, inter-human respect

for other people; not for them.

(ethos) bene ts and aesthetic bene ts. With

Mandela gave birth to freedom and riches,
Today this world is full of witches,
Waiting for an opportunity to lead the youth
astray.

these bene ts in place, people thrive, grow
and create. When there is an obstruction to
these bene ts in that people no longer
receive them, or are unable to access them, it

As a result black inferiority is reborn.

contributes to dysfunction. People, or groups

(Submission Excerpt: Everybody has a dream
and I have plenty, S. Yenge)

of people, become excluded from

THEME 2: Rule of Law

knowledge, in uence, innovation, wealth and
values. These primary obstructions, when
left without resolution, culminate into

A very apparent part of the concept of

secondary obstructions in the long term.

justice, law and access to it is the prevalence

These manifest in alienation, polarisation,

of crime. Crime includes all aspects of

criminality and corruption (Spies, 2013).

crime, like gender-based violence and
corruption. The experience of justice seems
to not only be in the ability to assert our civil
rights, but also in the functioning of the
criminal justice system. As these crimes soar,
the notion of a just state deteriorates. Social
dues are not delivered.

In this worldview layer, these obstructions
are observed clearly. The sense of alienation,
detachment and sense of powerlessness are
evident. Ackoff and Gharajedaghi (Spies,
2013) noted that these are further reinforced
by con icting value systems, differences in
culture, race and religion. Further
differences in wealth, knowledge, creativity,
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perceived capabilities and values reinforce

shaping their idea of social trust (a critical

these obstructions. All of these aspects

aspect of law and justice and natural law),

contribute to a fragmented society, where

they tend to make inferences from public

each fragment is in con ict with the other.

of cials. Social trust is “an interpretation of

This creates the ideal breeding ground for

the moral evaluation of the society in which

criminality. Corruption ows in a cycle that

they live”. Rothstein’s corruption-trust

is reinforced by these obstructions or

theory consist of three layers of causal

negative recurring behaviour.

mechanisms:

The reinforcing loop of obstructions to
development that breed criminality is
evident:

• If political leaders and of cials are thought
of to be corrupt, people tend to infer that
people cannot be trusted. Political leaders
and of cials are by their nature supposed

The money that was supposed to be used to build
shelter for someone

to be moral, ethical and act in the best

Instead you bought your Rolex

they serve; therefore if people of this ilk

(Submission Excerpt: Can it be, K.B. Mokoka)

cannot be trusted, how can normal

interest of the greater good of the people

citizens be trusted?
A world where the law chose whom to protect,
and when was unthinkable to me. A country that
cultivated criminals in its inability to prosecute
them was a notion so ridiculous I may have
laughed, were it not for my father's eyes and the
thing that danced in them when he spoke.
(Submission Excerpt: Common Sense, Shanice
Ndlovu)

• If people live in a corrupt society, people
tend to infer that they are complicit in the
corruption to retain what they feel is their
rightful due; therefore people should not
be trusted. A personal inference will be
made that by living in this society of
corruption, the person themselves have to

A world that is okay with protecting the upper
elite while the lower majority struggle to breathe.
(Submission Excerpt: Gone are the days, Noma
Bota)

take part in a form of corrupt behaviour,
which erodes trust further. If oneself
cannot be trust, no one else can.
• In this narrative, people lose trust in their

Once corruption sprouts; it leads to a

leaders, themselves and the justice system.

breakdown in trust. South Africa ranked 70th

Corruption has also paralysed the

out of 180 countries on the Corruption

prosecution of crime; which leads to a loss

Perception Index with a score of 44/100

of trust as crime soars and no justice is

(Transparency International, 2019).

seen for these.

In Corruption and Social Trust, Rothstein
(2013) presented a theory that people

fi
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The absence of criminal justice plays an

Different categories and groupings make

important part in the respect of the law.

some comparisons dif cult. An investigation

From these submissions, it is evident that the

is beyond the scope of this study. Further

‘criminals run the country’, which deeply

research should be done on the true

in uences our sense of hopelessness. The

conviction rates in South Africa and how

national conviction rates of the National

they affect the Rule of Law and ambivalence

Prosecuting Authority (NPA) illustrate its

towards law.

own paralysis. The NPA calculates its
conviction rates on the number of cases

THEME 3: Role of Hope

prosecuted, and not cases actually opened at

This deeper level of knowing assists in

the South African Police Service (SAPS)

understanding the worldviews and myths of

(Africa Criminal Justice Reform (ACJR),

South Africans, which in uence the way in

2018). While they boast reasonable

which they interact with the justice system. It

conviction rates as on a whole, the true story

is critical to include the aspirations of the

differs.

people within the system to articulate the

To illustrate this by way of an example,
using sexual offences, which are deeply
lamented in these submissions: From the
available data in the published annual
reports and statistics that are available for

future. Once this future vision is articulated,
it presents a vision to which the nation can
strive and it creates a standard ‘for
measuring the distance between what is and
what ought to be’ (Ogilvy, 2002).

comparison, 50 108 sexual offences were

Hope remains alive throughout the pain.

reported to the SAPS during 2017/18. This

Much like the myth of Pandora, once the

grew to 52 420 in 2018/19 (South African

evils and ills escaped from her jar; hope

Police Service, 2020). In the NPA’s Annual

remained. It is evident that there remains a

Report, the number of convictions for sexual

shared vision, across a very heterogenous

offences are 5 004 for 2017/18 and 4 716 for

society, that still hungers for a future with

2018/19 (NPA, 2019). This presents a 10%

justice at its core.

and 9% conviction rates for the two years
reported on, which differ radically from the
published conviction rates of 72% and 74%

But let us redirect these ames to a future that is
just,

for the two years in question.

let our hopes for this future be contagious and
create trust.

There is a reporting disparity between the

(Submission Excerpt: Hope is contagious, Li-Fen
Chien,)

NPA, SAPS and Department of Justice and
Constitutional Development (DoJCD).

fl
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So, I am choosing to stay in this life.
To live here.
To die here.
Here, freely.
Home.
(Submission Excerpt: A Metaphor for Africa, Zizipho Bam)
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System Archetypes

population at a substantial growth rate of
540%.

Within the fourth layer of the CLA enquiry,
the legal system was explored through
archetypes. Archetypes is a practical systemsthinking tool that assists in analysing the
behaviour of a system. This nal layer of the
CLA enquiry delved into the access to justice
dilemma, identifying a common system
archetype to explain the system failure.
TRANSFORMATIVE JUSTICE: Fixes
that Fail

Figure 11: Transformative Justice - Fixes that Fail

South Africa faced infrastructure challenges
post-apartheid: Most of the country’s formal
infrastructure was designed to cater to the
ruling minority, while the majority were
segregated from enjoying these services. The

The continuous justice transformation xes
that followed all fell into long-term failures.
These xes remained linear and super cial,
nested within the Fixes that Fail archetype as
shown in Figures 11 and 12.

legal system was at the pinnacle of these
institutions catering exclusively to the white
population. This minority population
segment consisted of less than 16% of the
population. According to the Central
Statistical Service, in 1993 of the 32 589 000
South Africans, only 5 149 000 were white
and more than 26 million were African
(O’Malley, 2020).
The system had to expand dramatically, with
more rights as envisioned by the
Constitution and the in ux of 26 million
people who could utilise a system that was
designed and intended to cater only for the

Figure 12: The Fixes that Failed
The Constitution

minority white. In terms of growth, the

To ensure the democracy, and secure human

system had to suddenly absorb the entire

rights, the Constitution of the Republic of

fi

fi

fi
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South Africa (RSA, 1996) was enacted. The

courts cannot keep up with the in ux of

Constitution became a x for a country

people to the justice system post-apartheid and

plagued by inequality, with The Bill of

the further general population growth.

Rights promising protection of all pursuits.

Further research should be done into the

Section 7 establishes it as the cornerstone of

cost of these courts and whether alternative

democracy; placing the onus on the state to

use of these funds would yield more justice

respect, protect, promote and ful l these

returns.

rights, that range from Section 9 to 35 (RSA,
1996).
The x, critical to redress the wrongs of the
past, was needed. But in the need to x the
inequality of our rights and access to them,
the Constitution of the Republic of South
Africa (RSA, 1996) only partially delivered
the x it sought to x, as it lacked the
mechanisms to deliver on the very promise
contained in the Constitution. South
Africans were given rights, but little recourse
to enforce them. Instead of alleviating the
sense of inequality in general, and inequality
in accessing justice, the problem exacerbated
over time as the promise of rights were not
fully realised.
More courts, more justice

LegalAid South Africa
Considering the cost of accessible law via
Legal Aid South Africa (LASA), which
accounts for roughly 10% of the DOJCD’s
expenditure, it has grown at an average of
4.8% per year, while the annual caseload of
the LASA has only increased by an average
of 2%. If this is analysed against the
population growth over the last decade, the
service has remained proportionally the
same, with 0.8% of the population utilising
the assistance of LASA from 2006 until
2016. This means LASA is not enhancing its
service to more South Africans (Nagtegaal,
2019).
From the available data in their annual
reports, it seems that legal service is

Continuous investment in brick and mortar

becoming more expensive and not growing

courts to expand the reach of justice are

fast enough to accommodate the whole of

noble in essence; but the expansion lags far

South Africa’s population (Nagtegaal, 2019).

behind the need. Since the new dispensation,

Growth at LASA level is not happening fast

the Department of Justice and

enough, while also not offering protection

Constitutional Development (DoJCD) have

for all. LASA caters to the very poor in

tried in earnest to expand the network of

terms of the means test, to the exclusion of

courts with the notion that more courts will

the burgeoning missing middle. It also does

ensure more justice. The expansion of these

fi
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not offer suf cient protection for legal
matters other than criminal cases.
Justice Modernisation
The importance of modernising the justice
system has been reported on since the early
21st century. The DoJCD has implemented
various programmes to address the
modernisation of the system with the
intention of ef ciency and greater access to
justice. Decades of modernisation projects
that have been left incomplete might enjoy
new focus post-COVID-19.
COVID-19 has seen a de nitive shift into

The Legal Practice Act
The Legal Practice Act (RSA, 2014b) is an
example of an adaptive approach that failed
to address the issues it set out to solve. There
were various missed opportunities that could
have enhanced access to justice, from
changing the way practices are owned, how
legal services are bought and sold, the
training of legal practitioners, all of which
would allow for greater competition,
innovation and transformation. The Legal
Practice Act (LPA) boasts transformation in
its preamble but failed in delivering true
transformation (RSA, 2014b):

more modernisation. Courts have been
forced to adopt digital technology through

To provide a legislative framework for the

enhancing projects like Caselines and

transformation and restructuring of the

CourtOnline (LexisNexis, 2020). But as it

legal profession in line with constitutional

stands, only 3% of the DoJCD’s annual

imperatives so as to facilitate and enhance

budget goes towards justice modernisation.

an independent legal profession that broadly

During the last reported year, the

re ects the diversity and demographics of

programme decreased by R51 million

the Republic.

(Nagtegaal, 2020).

Further research should be done into the

Further analysis should be done on the
justice modernisation projects of the
DoJCD, in light of the strides made during
COVID-19 and how the Department will
relook its justice spend, while facing nancial

transformational role of the LPA and
compare the ndings to other jurisdictions
that have opened the legal profession to
alternative business structures like in the
United Kingdom.

cuts as the economy recovers from
COVID-19.
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Layer Conclusion
The justice system, if viewed through the

The South African response has struggled to

lens of archetypes, illustrates how linear

answer to the qualms of our past and has

thinking falls short of designing sustainable

reinforced inequality through xes that fail,

futures. In the local justice area, viewed

which have in some instances aggravated the

through Inayatullah’s futures triangle, the

inequality in the justice system.

weight of the history and push of the
present became the dominant drivers, in lieu
of a strategic pull into the future.

Figure 13: The Futures Triangle | Source: Inayatullah, 2008.

fi
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Conclusion

of law into the future? Who drives

From these varied layers a generous, multi-

the diverging pathways reinterpret the

layered understanding of justice emerged.

law and the use of it?

The layers include a wealth of information,
but for the purpose of this study, the most
salient conclusions are summed as follows:
• The justice experience shows little change
in different landscapes, jurisdictions or
levels of development. Interaction with
justice problems are laden with trauma.
Many justice users are unhappy with
justice outcomes.
• Informal pathways to justice have
sprouted around the formal legal system
in an attempt to nd different paths to
legal inclusion. These informal pathways

change in the legal ecosystem? How will

• The South African experience is laden
with inequality that permeates in the way
we access justice. In personal narratives
justice extends beyond the system of law.
Access to justice bleeds into all layers of
society that are deeply shaped by our
histories and worldviews.
• The predominant view remains the
exclusivity of law. The law does not
belong to the people. However, there is a
slither of hope that remains for a
collective idea of the future.
• The South African response has

are developing separately, or in response

struggled to answer to the qualms of our

to, the formal legal system.

past and has reinforced inequality

• The practice of law is changing
signi cantly; not merely how it is being
practiced, but what new rights are
emerging and what protection that might
be needed.
• The evolution of practice focusses more
on ef ciency of the current system than

through xes that fail; which have
aggravated the inequality of the justice
system instead of alleviating it.
• Pathways to inclusion have to be designed
to incorporate the justice users into the
complex adaptive system to co-create the
future.

on transformation to achieve greater
participation in the justice system.
• The government is lagging behind
innovation, leaving the troublesome
questions of: Who will be driving the rule

fi
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Research Reconciliation
The research tried to remain in the domain
of access to justice in its narrow
understanding of access to legal process.
Through the deeper levels of the CLA
enquiry the concepts bled into each other
and the personal understanding of justiceusers made the distinction between the

The study also aimed at using manners to
merge access to justice metrics that would
include empirical data, human experience,
and the varied paths to justice. Through the
study this objective became obsolete during
the third layer of the CLA, as access to
justice, or justice inclusion, manifested as an
issue beyond metrics.

concepts impossible.

Research Contribution

Justice and law are interrelated and

A deeper understanding of the justice

interdependent as a system shaped by its

journeys of South Africans has been

interactions with society at large. Delving

explored, which moves beyond survey

into it eradicated the barriers and lines of

research into a deeper way of knowing.

separateness that the research wanted to

These insights could aid policymakers in

maintain.

augmenting the justice system to answer the
deeper needs of justice users.
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Limitations and Recommendations

currently governs only aspects of formal

for Future Research

practice. The regulation of legal services

The survey was conducted during the

needs critical review.

COVID-19 epidemic and therefore had to

More research should be done on the

be done online. Justice journeys should be

correlation between legal empowerment and

conducted in person to eliminate nuances,

social improvement to map the effect of

misunderstandings and allow for greater

access to justice.

certainty in the ndings.

The secondary effects of justice experiences

Further research should be done in the

need further research. The trauma of the

regulatory aspects of informal pathways.

justice experience needs to be understood in

The Legal Practice Council of South Africa

greater depth.

fi
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